TO:

Committee of the Whole - Utilities

FROM:

Jeremy Barkei, Water and Sewer Superintendent

DATE:

October 8, 2020

RE:

Resolution 20-118-R, Authorizing the Water and Sewer Superintendent or
his designee(s) to execute Temporary Construction Easement Agreements
with regards to the Lead Service Line Replacement Program

This Memo and Resolution go hand in hand with the previous Memo and Resolution for 20-117R.
Assuming the Committee and Council approve moving forward with the Lead Service Line
Replacement (LSLR) Program, staff will need owner cooperation and residence access for
obtaining an excess of data used for design engineering, bidding, construction, etc. The
Temporary Construction Easement (TCE) Agreement also gives the City and contractor the
authority to enter the private property during the construction phase. We will need to have all
agreements executed and in place for the 100% principal forgiveness loan approval process to
proceed.
As staff begins the investigative phase of the LSLR Program (once Council authorization is
obtained), the goal is to move forward swiftly with public education, data collection, and the
homeowner TCE Agreements. We anticipate signed TCE Agreements flowing in at 20 per week
or more. Our anticipation is a favorable response as no homeowner will incur any out of pocket
expenses.
Since the amount of funding received hinges on the number of services “shovel ready”, we need
to have a minimum of 300 residences prepared for the best possible chance of the City
receiving the full $4,000,000.00 allotment for the year 2021. This puts us in the best possible
position moving forward and gets us the best bang for our buck. Again, we know that the 100%
principal forgiveness funding program is limited, and once the pot is empty, there is no
indication it will return.
Staff prepared a TCE Agreement and presented it to the City Attorney, Mr. Kevin Drendel. Mr.
Drendel has made his revisions and has approved the TCE Agreement for use (see attached
as “Exhibit A”).
To keep momentum while lifting this massive project off the ground, staff respectfully request that
the Water and Sewer Superintendent (or his designee(s)) have the Council’s authority to execute
Temporary Construction Easement Agreements regarding the LSLR Program only.
Recommendations:
Staff recommends approval of Resolution 20-118-R, Authorizing the Water and Sewer
Superintendent or his designee(s) to execute Temporary Construction Easement
Agreements with regards to the Lead Service Line Replacement Program
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C.

Laura Newman
Gary Holm
Peggy Colby

CITY OF BATAVIA
RESOLUTION #20-118-R
AUTHORIZING THE WATER AND SEWER SUPERINTENDENT OR HIS
DESIGNEE(S) TO EXECUTE TEMPERORY CONSTRUCTION EASEMENT
AGREEMENTS WITH REGARDS TO THE LEAD SERVICE LINE REPLACEMENT
PROGRAM
WHEREAS, the City of Batavia Water Works System is in need of lead water service line
replacements; and
WHEREAS, the City of Batavia requires a Temporary Construction Easement Agreement to
investigate and replace lead water service lines on private property; and
WHEREAS, the City of Batavia Water and Sewer Superintendent requirements the approval of
City Council to execute any and all Temporary Construction Easement Agreements with regards
to the Lead Service Line Replacement Program
NOW, THEREFORE, BE IT RESOLVED, by the Mayor and City Council of the City of
Batavia, Kane and DuPage Counties, Illinois, as follows:
SECTION 1. That the Mayor and City Clerk are hereby authorized in approving the
City of Batavia Water and Sewer Superintendent or his designee(s) authority to execute
Temporary Construction Easement Agreements on behalf of the City Council

CITY OF BATAVIA, ILLINOIS, RESOLUTION 20-118-R

PRESENTED to the City Council of the City of Batavia, Illinois, this 19th day of October 2020.
PASSED by the City Council of the City of Batavia, Illinois, this 19th day of October 2020.
APPROVED by the Mayor of the City of Batavia, Illinois, this 19th day of October 2020.

Jeffery D. Schielke, Mayor

Ward Alderperson Ayes Nays Absent
1
O’Brien
2
Callahan
3
Meitzler
4
Malay
5
Uher
6
Cerone
7
McFadden
Mayor Schielke
VOTE:
Ayes
Nays
Total holding office: Mayor and 14 aldermen

Abstain

Alderperson
Baerren
Wolff
Chanzit
Knopp
Beck
Russotto
Miller
Absent

Ayes

Nays

Absent

Abstain

Abstentions

ATTEST:

Ellen Posledni, City Clerk
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Exhibit A

AGREEMENT AND TEMPORARY CONSTRUCTION EASEMENT AGREEMENT FOR LEAD SERVICE
LINE REPLACEMENT PROJECT
I, ________________________, as the owner of ______________________________, Batavia,
Illinois, identified by Property Index Number _________________ (“Property”) have elected to
participate in the City of Batavia’s Lead Service Line Replacement Program (“Program”) and
hereby state:
I am the legal owner of the Property described above.
My Property is currently being serviced by a lead service line.
The City of Batavia (“City”) has established a lead service line replacement
program, and I wish to participate in the Program.
I understand that in order to participate in the Program, I must grant a temporary
construction easement for all activities related to the replacement of a lead service line
currently running through my Property, as a blanket easement over my Property.
I agree to grant to the City the above-described easement for the purposes of
replacing the lead service line pursuant to the Program.
In consideration of the sum of one dollar ($1.00) and other good and valuable consideration, receipt
and sufficiency of which are hereby acknowledged, ___________________________ (“Owner”)
and the City of Batavia, agree and bind themselves as follows:
1.

Owner hereby grants the City, its contractors, and its representatives, a blanket easement
over the Property for the period of time necessary for the City to complete the construction
activities related to the replacement of the lead service line for the Property. This will
include access to the interior of the residence or structure.

2.

Owner agrees that he/she will not interfere with the lawful use of the Easement by the
City, its contractors or its representatives, pursuant to the terms of the Easement or
this Agreement.

3.

Owner agrees that the Easement shall include the following obligations:
A.

The City shall notify Owner (48 hours in advance) of its intention to utilize
the Easement prior to arriving at the Property and prior to the
commencement of any activities related to the lead service line replacement.

B.

Owner to provide reasonable access to the City and to cause all invitees,
tenants and persons residing at the Property to allow reasonable access to
the City at all times the City is utilizing the Easement.

4.

C.

Owner acknowledges and agrees that, if access isn’t provided when the City
is ready and available to do the work, after giving the 48-hour notice, the
lead service replacement for the Property may be delayed or not provided,
depending on the schedule and other obligations of the City.

D.

Upon receipt of notice of the City’s arrival, Owner will secure all pets and
children and keep them away from any areas designated by the City for
construction at all times while the City is utilizing the Easement and shall
hold the City harmless and indemnify the City and its employees , officers
and agents from an against any claims or liabilities arising from injuries
occurring as a result of not complying with this requirement.

E.

Owner understands and agrees that the City may leave equipment on the
Property until the Project is complete, at which time it will be promptly
removed.

F.

Owner shall be responsible for returning all necessary paperwork to the City
in a timely manner, which paperwork must be completed and returned
before the City will initiate any work to replace the lead service line for the
Property.

G.

Following the completion of the Project, the City will leave the Property in
a condition clean and free of debris. The City shall be responsible for any
interior repairs and exterior restorations that are required to return the
Property to its original condition.

H.

Asbestos testing and remediation may be required for the Property prior to
the City’s performing any work pursuant to the Program. Owner agrees that
all terms of this Agreement shall be extended to include the testing, and if
necessary, the abatement of any asbestos found on Owner’s Property within
the limits and scope of the Program.

I.

The Easement shall cease and terminate upon the completion of
replacement of the lead service line and other improvements to be installed
in connection therewith on the Property.

In consideration of the Owner’s voluntary participation in the City’s lead service line
replacement program, and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the Owner hereby acknowledges and
agrees that the City is not the Contractor for the lead service line repairs to the Property,
nor the Contractor’s agent, and the City has made no warranty or representation, either
express or implied, as to the fitness, design, or condition, the merchantability of the water
service line repair, or its fitness for any particular purpose, the quality or capacity of the
materials or workmanship in the water service line repair, and the City shall have no
liability for any defective work or other damage, injury and/or loss on account of any act
or omission of the Contractor in the performance of the work.

5.

The Owner shall make any claim for such matters directly against the Contractor or
Contractor’s insurance carrier. Owner hereby agrees to indemnify and hold City harmless
against any and all claims and further covenants not to sue the City for any and all claims,
as no system is absolutely fail-safe. Owner shall be responsible for all maintenance of
system, including, but not limited to, replacement parts, pumps, circuit breakers, valves,
pipes, etc.

6.

This Agreement shall be binding upon the Parties hereto and their representatives,
contractors, successors, and assigns.

7.

By signing this Agreement, Owner acknowledges and agrees that Owner has chosen to
participate in the Program freely and voluntarily, that Owner is under no compulsion to
participate and Owner is signing this Agreement and will agree to be bound by all of its
terms freely and voluntarily.

8.

Owner understands and acknowledges that, if this Agreement offer is not accepted within
ten (10) days from the date of the offer as indicated below, Owner may not be eligible for
lead service line replacement under the same terms in the future.

9.

The City reserves the right to terminate this Agreement prior beginning the Work if it finds
that a full lead water service line replacement is not possible or reasonably practicable due
to conditions existing on the Property or other factors.

10.

This Agreement was offered to the Owners identified below on _______________, 2020.

IN WITNESS WHEREOF, the Owner hereby ( ) accepts ( ) declines the offer, and
the Parties hereto have executed this Agreement as of the day and year above first written.
OWNER(S):

CITY OF BATAVIA:

_______________________________
Print Name:

_______________________________
Print Name:

_______________________________
Sign Name
_______________________________
Date: _____________________, 2020

_______________________________
Sign Name
Its: ____________________________

_______________________________
Print Name:
_______________________________
Sign Name:
_______________________________
Date: _____________________, 2020

AGREEMENT AND TEMPORARY CONSTRUCTION EASEMENT AGREEMENT FOR LEAD SERVICE
LINE REPLACEMENT PROJECT
I, ________________________, as the owner of ______________________________, Batavia,
Illinois, identified by Property Index Number _________________ (“Property”) have elected to
participate in the City of Batavia’s Lead Service Line Replacement Program (“Program”) and
hereby state:
I am the legal owner of the Property described above.
My Property is currently being serviced by a lead service line.
The City of Batavia (“City”) has established a lead service line replacement
program, and I wish to participate in the Program.
I understand that in order to participate in the Program, I must grant a temporary
construction easement for all activities related to the replacement of a lead service line
currently running through my Property, as a blanket easement over my Property.
I agree to grant to the City the above-described easement for the purposes of
replacing the lead service line pursuant to the Program.
In consideration of the sum of one dollar ($1.00) and other good and valuable consideration, receipt
and sufficiency of which are hereby acknowledged, ___________________________ (“Owner”)
and the City of Batavia, agree and bind themselves as follows:
1.

Owner hereby grants the City, its contractors, and its representatives, a blanket easement
over the Property for the period of time necessary for the City to complete the construction
activities related to the replacement of the lead service line for the Property. This will
include access to the interior of the residence or structure.

2.

Owner agrees that he/she will not interfere with the lawful use of the Easement by the
City, its contractors or its representatives, pursuant to the terms of the Easement or
this Agreement.

3.

Owner agrees that the Easement shall include the following obligations:
A.

The City shall notify Owner (48 hours in advance) of its intention to utilize
the Easement prior to arriving at the Property and prior to the
commencement of any activities related to the lead service line replacement.

B.

Owner to provide reasonable access to the City and to cause all invitees,
tenants and persons residing at the Property to allow reasonable access to
the City at all times the City is utilizing the Easement.

4.

C.

Owner acknowledges and agrees that, if access isn’t provided when the City
is ready and available to do the work, after giving the 48-hour notice, the
lead service replacement for the Property may be delayed or not provided,
depending on the schedule and other obligations of the City.

D.

Upon receipt of notice of the City’s arrival, Owner will secure all pets and
children and keep them away from any areas designated by the City for
construction at all times while the City is utilizing the Easement and shall
hold the City harmless and indemnify the City and its employees , officers
and agents from an against any claims or liabilities arising from injuries
occurring as a result of not complying with this requirement.

E.

Owner understands and agrees that the City may leave equipment on the
Property until the Project is complete, at which time it will be promptly
removed.

F.

Owner shall be responsible for returning all necessary paperwork to the City
in a timely manner, which paperwork must be completed and returned
before the City will initiate any work to replace the lead service line for the
Property.

G.

Following the completion of the Project, the City will leave the Property in
a condition clean and free of debris. The City shall be responsible for any
interior repairs and exterior restorations that are required to return the
Property to its original condition.

H.

Asbestos testing and remediation may be required for the Property prior to
the City’s performing any work pursuant to the Program. Owner agrees that
all terms of this Agreement shall be extended to include the testing, and if
necessary, the abatement of any asbestos found on Owner’s Property within
the limits and scope of the Program.

I.

The Easement shall cease and terminate upon the completion of
replacement of the lead service line and other improvements to be installed
in connection therewith on the Property.

In consideration of the Owner’s voluntary participation in the City’s lead service line
replacement program, and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the Owner hereby acknowledges and
agrees that the City is not the Contractor for the lead service line repairs to the Property,
nor the Contractor’s agent, and the City has made no warranty or representation, either
express or implied, as to the fitness, design, or condition, the merchantability of the water
service line repair, or its fitness for any particular purpose, the quality or capacity of the
materials or workmanship in the water service line repair, and the City shall have no
liability for any defective work or other damage, injury and/or loss on account of any act
or omission of the Contractor in the performance of the work.

5.

The Owner shall make any claim for such matters directly against the Contractor or
Contractor’s insurance carrier. Owner hereby agrees to indemnify and hold City harmless
against any and all claims and further covenants not to sue the City for any and all claims,
as no system is absolutely fail-safe. Owner shall be responsible for all maintenance of
system, including, but not limited to, replacement parts, pumps, circuit breakers, valves,
pipes, etc.

6.

This Agreement shall be binding upon the Parties hereto and their representatives,
contractors, successors, and assigns.

7.

By signing this Agreement, Owner acknowledges and agrees that Owner has chosen to
participate in the Program freely and voluntarily, that Owner is under no compulsion to
participate and Owner is signing this Agreement and will agree to be bound by all of its
terms freely and voluntarily.

8.

Owner understands and acknowledges that, if this Agreement offer is not accepted within
ten (10) days from the date of the offer as indicated below, Owner may not be eligible for
lead service line replacement under the same terms in the future.

9.

The City reserves the right to terminate this Agreement prior beginning the Work if it finds
that a full lead water service line replacement is not possible or reasonably practicable due
to conditions existing on the Property or other factors.

10.

This Agreement was offered to the Owners identified below on _______________, 2020.

IN WITNESS WHEREOF, the Owner hereby ( ) accepts ( ) declines the offer, and
the Parties hereto have executed this Agreement as of the day and year above first written.
[signature page to follow]

OWNER(S):

CITY OF BATAVIA:

___________________________________
Print Name:

_______________________________
Print Name:

___________________________________
Sign Name
___________________________________
Trustee of the _______________________
_________________dated _____________
Date: _________________________, 2020

_______________________________
Sign Name
Its: ____________________________

___________________________________
Print Name:
___________________________________
Sign Name:
Trustee of the _______________________
_________________dated _____________
Date: _________________________, 2020

